United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




COURT OF APPEALS, DISTRICT OF COLUMBIA 

October Teem, 1921. 


ANDREW W, MELLON, SECRETARY OF THE TREASURY, 
AND GUY F. ALLEN, ACTING TREASURER OF THE 
UNITED STATES, APPELLANTS, 


WILLIAM E. HUMPHREY 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 














COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 

October Term, 1921. 


No. 3658. 

ANDREW W. MELLON, SECRETARY OF THE TREASURY, 
AND GUY F. ALLEN, ACTING TREASURER OF THE 
UNITED STATES, APPELLANTS, 

VS. 

WILLIAM E. HUMPHREY, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print. 

Caption_ a 1 

Bill of complaint_ 1 1 

Rule to show cause_ 7 5 

Marshal’s return_ 7 5 

Joint answer of David F. Houston and Guy F. Allen_ 8 5 

Memorandum: Order substituting Andrew W. Mellon in place of 

David F. Houston and Guy F^ Allen in place of John Burke_ 13 9 

Preliminary injunction_ 13 9 

Appeal noted by defendants_ 14 10 

Memorandum : Injunction undertaking filed- 15 10 

Assignment of error_ 15 10 

Designation of record_ 15 10 

Clerk’s certificate_ 17 11 

69860—21 I 



























MELLON ET AL. VS. HUMPHREY. 


1 


a Supreme Court' of the District of Columbia. 

William E. Humphrey, plaintiff, 

V8. 

Otto W. Lindberg; David F. Houston, Secretary of the - n e( l ul ty» 
Treasury; John Burke, Treasurer of the United States, ^°* ^8583. 
defendants. 

United States of America, 

Distri-ct of Columbia, 88: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill of complaint. 

Filed January 7, 1921. 

In the Supreme Court of the District of Columbia. 

William E. Humphrey, plaintiff, 

v. 

Otto W. Lindberg, David F. Houston, Secy. Equity 
of the Treas., John Burke, Treas. of the U. S., 38583. 

defendants. 

To the Supreme Court of the United States: 

The plaintiff states as follows: 

1. The plaintiff is a citizen of the United States and of the State 
of Washington, temporarily domiciled in the District of Columbia, 
and brings this suit in his own right. 

2. The defendant Otto W. Lindberg is a citizen of the United 
States and resident of South River, in the State New Jersey, and is 
sued in his own right; the defendant David F. Houston is the Secre¬ 
tary of the Treasury of the United States and is sued in that capac¬ 
ity; and the defendant John Burke is the Treasurer of the United 
States and is sued in that capacity. 

3. Prior to April 6, 1917, the defendant Otto W. Lindberg en¬ 
tered into a certain contract as subcontractor with the general con¬ 
tractor for certain work on and connected with the construction of 
the United States Post Office and Custom House Building at Bir¬ 
mingham, Ala., in the execution of which subcontract the said Lind¬ 
berg suffered considerable pecuniary losses due to conditions caused by 

the entrance of the United States into the war with Germany 

2 on April 6, 1917, and thereafter, to wit, on or about the 28th 



2 


MELLON ET AL. VS. HUMPHREY. 


day of June, 1919, the said defendant Lindberg employed the 
plaintiff (who then was and still is a practicing attorney at law in 
the District of Columbia) as his attorney to represent him before 
the Congress and the Treasury Department of the United States in 
the matter of his securing reimbursement for the losses sustained by 
him, the defendant, as such subcontractor as aforesaid, and then and 
there, in consideration of the legal and professional services to be 
rendered by the plaintiff as such attorney before the said Congress 
and Treasury Department of the United States in drafting proposed 
legislation and appearing as counsel before the proper legislative 
committees and the officials of the Treasury Department, the said 
defendant undertook and agreed to pay the plaintiff as his fee a sum 
equal to ten per centum of any or such amount as might be recov¬ 
ered through legislation granting relief to the defendant in the prem¬ 
ises, and to pay such fee to the plaintiff out of the proceeds of any 
draft or warrant issued to the defendant pursuant to any such legis¬ 
lation when and as received by the defendant, and the plaintiff then 
and there accepted such employment and undertook and agreed to 
act as attorney as aforesaid for the defendant, and thereafter, as such 
attorney, appeared before the proper legislative committees and in all 
respects performed all of his obligations under the agreement afore¬ 
said in respect of legal and professional services before the Congress 
of the Uifited States, and as a result of such efforts on his part, in 
large measure at least, a certain act was passed by Congress and 
approved by the President of the United States on August 25, 
3 1919, entitled “An act for the relief of contractors and sub¬ 

contractors for the post offices and other buildings and work 
under the supervision of the Treasury Department, and for other 
purposes,” and later a certain other act, approved by the President of 
the United States on March 6, 1920, amending the said act of August 
25, 1919, and enlarging its benefit to the said defendant Lindberg. 

4. That after the passage of the said act of August 25, 1919, the 
plaintiff, by letters to the defendant, gave the defendant advice and 
instructions regarding the filing of his, the defendant’s, claim afore¬ 
said with the Treasury Department of the United States, and ten¬ 
dered himself ready and willing to present such claim to the Treas¬ 
ury Department and to render such legal and professional services 
necessary or proper in the premises in the further prosecution of 
the said claim. 

5. That the said defendant Lindberg, without' availing himself of 
the plaintiff’s tendered services before the Treasury Department, in 
due time presented his said claim to the Treasury Department under 
the said act of August 25, 1919, and the same has been adjusted and 
settled by said department and allowed to the defendant in the 
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amount of about $21,000, and the defendant David F. Houston, as 
Secretary of the Treasury of the United States, is about to authorize 
the payment thereof, and the defendant John Burke, as Treasurer 
of the United States, is about to make payment to the said defendant 
Lindberg of the whole or part of the sum so found to be due and 
payable. 

6. That the said defendant Lindberg has undertaken to repudiate 

his said agreement with the plaintiff and has notified the 

4 plaintiff that he refuses and will refuse to pay the amount 
agreed upon as the plaintiff’s fee in the premises, or any part 

thereof, and that it is the purpose and intention of the said defend¬ 
ant Lindberg, upon securing payment of any moneys on account of 
his claim as aforesaid, to remove such moneys from the jurisdiction 
of this court and thus deprive the plaintiff of his equitable lien upon 
the proceeds of the said claim when paid to the said defendant; and 
the plaintiff is informed and believes, and therefore avers, that the 
officials of the Treasury Department will, unless restrained by order 
of this honorable court, issue a check or warrant payable to the order 
of the said defendant Lindberg for the amount found to be due him, 
the said Lindberg, under the said act of August 25, 1919; and that 
upon receiving such check or warrant the said defendant Lindberg 
will immediately remove the same, or the proceeds thereof, from 
the District of Columbia. 

7. That the plaintiff is without any plain, adequate, and complete 
remedy at law. 

The premises considered, the plaintiff prays: 

1. That process issue out of this court, directed to the said defend¬ 
ants, Otto W. Lindberg, David F. Houston, Secretary of the Treas¬ 
ury, and John Burke, Treasurer of the United States, commanding 
them, and each of them, to appear and make answer to this bill of 
complaint, but not under oath, answer under oath being hereby ex¬ 
pressly waived, and to abide by and perform the orders of the court 
in the premises. 

2. That the plaintiff be decreed to be entitled to and have recovery 

of a sum equal to ten per centum of the amount found by the 

5 Treasury Department to be payable to the said defendant 
Otto W. Lindberg pursuant to the said act of August 25, 

1919, as amended, and that the court further determine and decree 
that the plaintiff is entitled to a lien for the payment of his said 
attorney’s fees upon any such moneys found by the Secretary of the 
Treasury to be due and authorized to be paid to the said Otto W. 
Lindberg under the said act of August 25, 1919, as amended and 
that the plaintiff is entitled to have his said fee paid out of such 
moneys. 
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3. That the defendant be perpetually enjoined and restrained, 
either by himself or his agents, from applying for, demanding, or 
receiving from the United States, or from any officer thereof, any 
warrant, draft, check, or order, or any moneys in any other manner, 
in payment of the said claim under the said act of August 25, 1919, 
as amended, except as hereinafter prayed. 

4. That the defendant David F. Houston, as Secretary of the 
Treasury, and the defendant John Burke, as Treasurer of the United 
States, and their successors in office, be enjoined from issuing or de¬ 
livering to the said defendant Otto W. Lindberg any warrant, draft, 
check, or order, or any moneys in any other manner, in payment of 
the said claim of the said defendant Lindberg, or any part thereof, 
except as hereinafter prayed. 

5. That a receiver be appointed by this honorable court, with 
authority to demand and receive from the United States and the 
officers thereof payment of the moneys authorized to be paid in settle¬ 
ment of the said claim of the defendant Otto W. Lindberg under 

said act of August 25, 1919, as amended, or any draft, check, 
6 or warrant issued on account thereof, and to receipt for same, 
and to retain same in his possession to await the further orders 
of this court in the premises. 

6. That a rule may issue herein against the said defendant Otto 
W. Lindberg requiring him to show cause on or before a certain day 
why he should not be enjoined from applying for, demanding, or 
receiving from the United States, or any officers thereof, any war¬ 
rant, draft, check, or order, or money in any other manner, in pay¬ 
ment of said claim or any part thereof. 

7. That a rule may issue herein against the defendant David F. 
Houston, as Secretary of the Treasury, and defendant John Burke, 
as Treasurer of the United States, and each of them, directing them, 
and each of them, to show cause in this court on or before a certain 
day why they, and each of them, should not be restrained by a pre¬ 
liminary injunction or restraining order from issuing or delivering 
any warrant, draft, check, or order, or moneys in any other manner, 
to the defendant, the said Otto W. Lindberg, in payment of said 
claim of said Lindberg, or any part thereof. 

8. And that the plaintiff have such other and further relief 
in the premises as to this honorable court shall seem meet and proper 
and as the exigencies of the case may require. 

William E. Humphrey, 

Plaintiff. 

William C. Prentiss, 

Attorney for Plaintiff. 
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District of Columbia, ss: 

7 William E. Humphrey, being first duly sworn, deposes and 

says that he has read the foregoing bill of complaint by him 

subscribed and knows the contents thereof, and that the matters and 

• * 

things therein stated upon personal knowledge are true, and those 
stated upon information and belief he believes to be true. 

William E. Humphrey. 

Subscribed and sworn to before me this 7 day of Jan., 1921. 

[seal.] Jos. H. Bartenstein, 

Notary Public. 

Rule to show cause. 


Filed January 7, 1921. 


******* 


Upon consideration of the bill of complaint filed in the above- 
entitled cause, it is this 7th day of January, 1921, 

Ordered, That the above-named defendants, and each of them, 
show cause, on or before the 21st day of January, 1921, why the 
prayers of said bill of complaint should not be granted, and they 
be severally enjoined and restrained as prayed therein; provided a 
copy of said bill of complaint and of this rule be served upon each 
of said defendants on or before the 10th day of January, 1921. 

Wendell P. Stafford, 

Justice. 


Marshalls return. 
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Served a copy of the within rule on David Houston—John 
Burke, by personal service on G. F. Allen, Asst. Treas.—per¬ 
sonally ; Otto W. Lindberg not to be found. 

Jan. 7, 1921. 

Maurice Splain, 

TJ. S. Marshal. 


Joint answer of David F. Houston and Guy. F. Allen. 

Filed March 18, 1921. 

t 

V 

******* 

The defendants David Franklin Houston, Secretary of the Treas¬ 
ury, and Guy F. Allen, Acting Treasurer of the United States, now 
and at all times hereafter saving and reserving unto themselves all 
exceptions to the imperfections, uncertainties, and defects in the bill 
of complaint and rule to show cause filed herein, and reserving unto 
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themselves all objections and exceptions to the jurisdiction of the 
court to direct them, as the Secretary of the Treasury and as the 
Acting Treasurer of the United States, respectively, or either of 
them, to do or perform the act prayed in the bill of complaint, for 
answer to said bill of complaint and rule to show cause herein, or to 
so much thereof as they are advised it is material for them to answer, 
answering, say: 

1. That they have no knowdedge as to the truth or accuracy of 
the allegations contained in. the first paragraph of the bill of com¬ 
plaint, and, if material, call for strict proof thereof. 

2. That they have no knowledge as to the residence or citizenship 
of the defendant Otto W. Lindberg, but if said allegation is ma¬ 
terial, call for strict proof thereof; that they admit that the defend¬ 
ant David F. Houston is Secretary of the Treasury of the 

9 United States; that they deny that John Burke is at this time 
Treasurer of the United States, but show to the court that he 

formerly held such position but recently tendered his resignation 
thereof, which resignation was accepted by the President of the 
United States on January 5, 1921, and that Guy F. Allen is now the 
Acting Treasurer of said United States. 

3. That these defendants have no knowledge as to the allegations 
contained in paragraph three of the bill, and therefore can neither 
admit nor denv the same, and if material to the issues in this cause, 
call for strict proof thereof; except that, on information and belief, 
these defendants say that the records of the Treasury Department 
do not show’ that the defendant Lindberg entered into a contract as 
a subcontrator with the general contractor for certain wmrk con¬ 
nected w’ith the construction of the United States Post Office and 
Custom House Building at Birmingham, Alabama, but that said rec¬ 
ords show that under date of March 21, 1917, said defendant Lind- 
ber<r entered into a contract with the United States of America by 
which he agreed to furnish mechanical equipment of the building 
referred to; and, further, these defendants admit that the acts of 
Congress referred to in said paragraph were passed and approved. 

4. That these defendants have no knowledge as to the allegations 
contained in paragraph four of the bill of complaint and therefore 
can neither admit nor deny the same. 

5. That these defendants have no knowledge as to the actions of 
the defendant Lindberg in presenting his claim to the Treasury 
Department, nor of the tendered services in connection therewith by 

the plaintiff as alleged in paragraph five of the bill, and 

10 therefore can neither admit nor deny the same; and, further 
answering said paragraph, these defendants show to the court 

that the contract above referred to for the mechanical equipment in 
said Post Office and Custom House Building at Birmingham, Ala- 
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bama, has not been completed, although the defendant Lindberg 
has submitted a claim to the Treasury Department in connection 
therewith on account of losses incident to war conditions, which 
claim amounts to $35,836; but these defendants deny that said claim 
has been adjusted and settled by said department and an allowance 
made to the said defendant, and further deny that the defendant 
David F. Houston, as Secretary of the Treasury of the United 
States, is about to authorize the payment of any allowance and that 
the defendant Guy F. Allen, as Acting Treasurer of the United 
States, is about to make payment of said claim to defendent Lind¬ 
berg in whole or in part. 

6. That these defendants have no knowledge as to the allegations 
of the sixth paragraph of said bill regarding the repudiation of the 
agreement between the plaintiff and the defendant Lindberg, nor 
as to the refusal of the said defendant Lindberg to pay the plaintiff 
the amount alleged to have been agreed upon as a fee in the premises, 
nor as to the purpose of the said defendant Lindberg upon securing 
the payment of any moneys allowed him on account of his claim 
made as aforesaid, as alleged in said paragraph. Further answer¬ 
ing said paragraph, these defendants say that in the event that the 
claim of the said defendant Lindberg is filed in accordance with 
the provisions of the act of Congress of August 25, 1919, and under 
the regulations prescribed by the Secretary of the Treasury; and, 

further, in the event that upon the auditing and settling of 
11 said claim it shall be determined by the Secretary of the 

Treasury that he is entitled to relief under the provisions of 
said act, that payment in the amount found to be due him will be 
made by the Treasury Department, unless it is enjoined from so 
doing. But these defendants further show that under the provi¬ 
sions of said act of Congress the allowance of claims is solely within 
the discretion of the Secretary of the Treasury, and that at this 
time there has been no determination as to the claim of said defend¬ 
ant Lindberg, nor has his claim been audited and settled; and that 
at this time there is nothing due him under the provisions of the 
aforesaid act of Congress, nor has the Secretary of the Treasury 
reported to Congress any amount found to be due to said defendant. 

7. That these defendants deny that the plaintiff is without a plain, 
adequate, and complete remedy at law. 

8. And these defendants pray that the bill of complaint and the 
rule to show cause may be dismissed as to them and each of them 
on this answer, for the reasons following, among others, apparent 
on the face of the bill and the rule to show cause; that is to say: 

1. It is a suit against the United States; 
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2. It seeks to control the administrative discretion vested in the 
defendants as Secretary of the Treasury and the Treasurer of the 
United States; and 

3. The plaintiff has a full, adequate, and complete remedy at 
law. 

And having fully answered, they pray to be hence dismissed 
12 with their reasonable costs in this behalf sustained. 

D. F. Houston, 
Secretary of the Treasuiy. 

L. B. JAW M 
G. F. Allen, 

Acting Treasurer of the United States. 

L. B. JAW 

John E. Laskey, 

Attorney of the United States in 

and for the District of Columbia . 

James P. Schick, 

/ / 

Assistant Attorney of the United States 

in and for the District of Columbia. 

District of Columbia, ss: 

David Franklin Houston, being duly sworn according to law, on 
oath deposes and says that he is the Secretary of the Treasury of 
the United States of America; that he has read the foregoing 
answer by him subscribed and knows the contents thereof; that the 
matters and things therein stated as of his own knowledge are true 
and those stated as upon information and belief he believes to be 
true. 

D. F. Houston, 
Secretary of the Treasury. 

L. B. JAW 

Subscribed and sworn to before me this 20th day of January, A. D. 
1921. 

[seal.] Samuel H. Marks, 

Notary Public , D. C. 

District of Columbia, ss: 

Guy F. Allen, being duly sworn according to law, on oath deposes 
and says that he is the Acting Treasurer of the United States of 
America; that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things therein 
stated as of his own knowledge are true and those stated as upon 
information and belief he believes to be true. 

G. F. Allen, 

Acting Treasurer of the United States. 

L. B. JAW 
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13 Subscribed and sworn to before me this 20th day of January, 
A. D. 1921. 

[8EAL.] F. P. TrOTT, 

Notay Public , D. C. 

Com. expires Oct. 21, 1922. 

M emorandum. 

April 7, 1921. 

Order substituting Andrew W. Mellon in place of defendant, 
David F. Houston, retired, and Guy F. Allen in place of John 
Burke, retired—filed. 


Preliminary injunction. 

Filed April 8, 1921. 

******* 

This case coming on to be heard upon the bill of complaint and 
the plaintiff’s motion for injunction pendente lite, and the answer of 
the defendants, David F. Houston, Secretary of the Treasury, and 
Guy F. Allen, Acting Treasurer of the United States, to the said 
bill of complaint and to the rule to show cause heretofore issued 
herein, and the same having been argued by counsel for the re¬ 
spective parties and considered by the court, it is now, this 8th day 
of April, 1921, by the court ordered and adjudged that pending 
further proceedings herein and until the further order of the court 
the defendants, Andrew W. Mellon, as Secretary of the Treasury, 
and Guy F. Allen, as Treasurer of the United States, and their suc¬ 
cessors in office, be, and hereby are, restrained and enjoined from 
issuing or delivering to the defendant, Otto W. Lindberg, his agents, 
attorneys, or assigns, any further warrant, draft, check, or 
14 order, or any moneys in any other manner, in payment or on 
account of the claim of the said Otto W. Lindberg, or any 
part thereof, in excess of ninety per centum of any amount or 
amounts heretofore found payable and allowed or which hereafter 
may be found payable and allowed, to said Otto W. Lindberg by 
the Secretary of the Treasury pursuant to the act of Congress of 
August 25, 1919, as amended and appropriated for by Congress; 
and the said Andrew W. Mellon, as Secretary of the Treasury, and 
the said Guy F. Allen, as Treasurer of the United States, be, and 
hereby are, further enjoined and commanded to withhold and retain 
pending farther order of the court ten per centum of each and every 
amount heretofore found payable and allowed or which hereafter 
may be found payable and allowed to the said Otto W. Lindberg by 
the Secretary of the Treasury pursuant to the acts of Congress afore- 
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said, as otherwise the plaintiff’s claim, if finally established, may be 
lost to the plaintiff; provided, however, that this injunction shall 
not become effective except upon the precedent condition that the 
plaintiff execute and file in this cause an undertaking for $500 as 
required by law and the rules of this court, with leave to deft, to 
move for an increase in securitv. 

Wendell P. Stafford, 

J ustice. 

From the foregoing order the defendants, Andrew W. Mellon 
and Guy F. Allen, in open court note an appeal to the Court of 
Appeals of the District of Columbia. 

Wendell P. Stafford. 

J ustice. 

15 Memorandum. 

April 8, 1921. 

Injunction undertaking approved and filed. 

Assignment of error. 

Filed April 14,1921. 

* * * * * * * 

Now come the defendants, Andrew W. Mellon, Secretary of the 
Treasury, and Guy F. Allen, Acting Treasurer of the United States, 
by their attorney, John E. Laskey, attorney of the United States in 
and for the District of Columbia, and assign as error in the above- 
entitled cause the following: 

1. That the court erred in not entering an order discharging the 
rule to show cause. 

2. That the court erred in entering an order granting the pre¬ 
liminary injunction. 

John E. Laskey, 

United States Attorney 
in and for the District of Columbia. 

Received copy of the above assignments of record this 14th day 
of April, A. D. 1921. 

William C. Prentiss, 
Attorney for Plaintiff. 

Designation of record. 

Filed April 14,1921. 

******* 

The clerk will prepare transcript of record for appeal in 

16 the above-entitled cause and include therein the following: 
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Original bill of complaint and the rule to show cause. 

Answer of the defendants, the Secretary of the Treasury and the 
Treasurer of the United States, to the rule to show cause. 

Decree granting temporary injunction filed April 7, 1921. 
Assignment of errors. 

This designation of record. 

John E. Laskey, 

Attorney of the United States 
in and for the District of Columbia. 
Received copy of foregoing designation of record this 14th day 
of April, A. D. 1921. 

William C. Prentiss, 
Attorney for Plaintiff. 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages, numbered from 
1 to 16, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 38583 in equity, wherein 
William E. Humphrey is plaintiff and Otto W. Lindberg et al. are 
defendants, as the same remains upon the files and of record in 
said court. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 24th day of May, 1921. 

[seal.] Morgan H. Beach, 

E. W. 

Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 3658. Andrew W. Mellon, Secy., &c., et al., appellants, vs. 
William E. Humphrey. Court of Appeals, District of Columbia. 
Filed May 24, 1921. Henry W. Hodges, clerk. 
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